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Introduction
The Digital Performance in Sound Recordings Act of 1995
(hereinafter Act) became law on November 1, 1995. The Act
amends §106 of the 1976 Copyright Act to extend to
copyright owners of sound recordings the right "to perform
the copyrighted work publicly by means of a digital audio
transmission."' Formerly, songwriters and music publishers
had a musical performance right in musical compositions
under §106(4) of the Copyright Act, but they had no such
right with respect to their ownership interests in sound
recordings.2
Congress first recognized a performer's rendition of a
song as a separate copyrightable expression by passing the
1971 Amendment to the Copyright Act.3 The 1971
Amendment, in sections 106 and 114, defines the scope of
protection. Owners of copyright in sound recordings are
granted the right to make phonorecords and are protected
against
unauthorized
commercial
duplication
and
unauthorized distribution, including rental, leasing, or
lending.4
Ever since jukeboxes and taped music began replacing
bands in many restaurants and bars, performing musicians
have been deprived of earnings and protection from
unauthorized performance of their work. Digital technology
exacerbated the problem by creating super quality sound that
can be duplicated without a loss of quality.5 A bootlegged
copy of a fifth-generation digital recording is virtually
indistinguishable from the master tape. Digital technology
also allows the compression and distribution of sound
recordings via cable and telephone wire, which gives greater

1. 17 U.S.C. §106(6). This right is limited to digital audio transmissions via
subscription, and certain nonsubscription, interactive services. See Discussion
of the Act, infra Part IV.
2. For a discussion of sound recordings see infra Part I.
3. See N. Jansen Calamita, Coming To Terms With The Celestial Jukebox:
Keeping The Sound Recording Copyright Viable In The Digital Age, 74 B.U. L.
REv. 505, 508-10 (1994).
4. See 17 U.S.C. §§ 106(1)-(3), 114(a) (1988).
5. See William H. O'Dowd, The Need For A Public Performance Right In
Sound Recordings, 31 HARv. J. ON LEGIS. 249, 252 (1994).
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access to the performer's music. 6 The Internet, which has
become a medium for distributing prerecorded music, has the
potential for doing damage to ownership interests throughout
the entire recorded music industry. The computer and
digitizing equipment allow users to "capture" a sound
recording, save it in the computer's memory, and then send it
out over the Internet. In just a few seconds, anyone with
Internet access can retrieve, store, and listen to the
performance without paying royalties to the performers. 7
The Act attempts to adopt a flexible mechanism for
determining future rights and obligations within a rapidly
changing technology. 8 The mandates, however, are vague. It
remains uncertain how the affected parties and the judicial
system will interpret the rights and obligations created by the
Act. The only broadcasts subject to the new rights are
"subscription transmissions"9 such as those currently offered
through
multi-channel
cable
distribution,
and
nonsubscription "interactive service,"'
such as
"Video
Jukebox"" or "Celestial Jukebox."'2 Only subscription
transmissions, however, will be subject to the statutory
license requirement. 3 In order to qualify for a statutory
license, the transmissions must not be part of an interactive
service, nor must they exceed the sound recording
6. See Kamesh Nagarajan, Public Performance Rights In Sound Recordings
And The Threat Of Digitalization, 77 J. PAT. & TRADEMARK OFF. SOC'Y 721, 725
(1995).
7. See Kenneth D. Suzan, Tapping To The Beat Of A Digital Drummer: Fine
Tuning U.S. Copyright Law For Music Distribution On The Internet, 59 ALB. L.
REV. 789, 790 (1995).
8. See id.
9. A "subscription transmission" is a transmission that is controlled and
limited to particular recipients, and for which consideration is required to be
paid or otherwise given by or on behalf of the recipient to receive the
transmission or a package of transmissions including the transmission. See 17
U.S.C. §114(j)(8)(1996).
10. An "interactive service" is one that enables a member of the public to
receive, on request, a transmission of a particular sound recording chosen by or

on behalf of the recipient. See 17 U.S.C. §114(j)(4) (1996). The ability of
individuals to request that particular sound recordings be performed for
reception by the public at large does not make a service interactive. See id.

11.

Audio/Video-on-demand service offered through multi-channel cable

distribution, i.e., pay per view cable television.
12. Audio-on-demand service offered on the Internet. See note 52 and
accompanying text.
13. See infra Part IV. A.
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The Act does not cover non-

interactive
"nonsubscription" services,
subscription
transmissions to businesses, or non-interactive subscription
transmissions for which there is no charge. 16
The Act is limited in its protection of digital sound
recordings. Digital music is not performed solely via
subscription or interactive services. Compact discs' 7 (CDs) are
played on the air every minute of the day, because music
listeners prefer the quality sound produced by digital
transmissions over traditional transmissions, using tapes or
phonorecords. However, these transmissions are exempt
from protection under the Act.18 Because of this exemption,
the Act is little more than a bone thrown to the performers by
the radio station owners, whose lobby is too strong to ever
allow performers to have rights in airwave music.' 9
"[Olverwhelming lobbying pressures [have] devised one of the
least balanced and most potentially anticompetitive
intellectual property rights ever created." ° Even though the
United States is a world leader in the creation of sound
14. A "performance complement" is a transmission during any 3-hour
period, on a particular channel used by a transmitting entity, of no more than
(A) 3 different selections of sound recordings from any one phonorecord
lawfully distributed for public performance or sale in the United States,
if no more than 2 such selections are transmitted consecutively; or (B)
4 different selections of sound recordings" (i) by the same featured
recording artist; or (ii) from any set or compilation of phonorecords
lawfully distributed together as a unit for public performance or sale in
the United States, if no more than three such sections are transmitted
consecutively: Provided, that the transmissions of selections in excess
of the numerical limits provided for in clauses (A) and (B) from multiple
phonorecords shall nonetheless qualify as a sound recording
performance complement if the programming of the multiple
phonorecords was not willfully intended to avoid the numerical
limitations prescribed in such clauses.
17 U.S.C. §1 14(])(7). See infra Part IV. A.
15. Traditional radio and television broadcasts.
16. See infra Part WV.
17. Compact discs are analog recordings transferred to a digital format. See
infra Part II.
18. See infra Part IV.
19. See International Panel Meets To Revise Copyright Laws, N.Y. TIMES,
Dec. 2, 1996, at Al (quoting from an article in the Vanderbilt Law Review by
Pamela Samuelson, a visiting professor of copyright law at the University of
California at Berkeley, and J.H. Reichman of Vanderbilt University); see also
infra note 35, and accompanying text.
20. Id. at A.1.
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recordings, it is one of the few countries that does not fully
recognize and protect their performance." In other countries,
especially in Europe, recording artists and record companies,
as well as songwriters and publishers, have a public
performance right to receive royalties in connection with radio
and television broadcasts.2 But there is hope yet: a number
of initiatives to change the law of copyright and related rights
to better accommodate works of new technology are ongoing
in countries around the world and in international arenas
such as the World Intellectual Property Organization.2 3
Perhaps Congress will decide that the time has come to catch
up with the rest of the world, and give performers protection
over their product - sound recordings - in all forms.

I
Public Performance2 4-

Music

The music industry is treated differently than the other
arts. 2 A "song" is split into two distinct entities; first, a
musical composition is created, which encompasses the
actual song as it is written, including the tune and lyrics.2 6
The second entity is the "sound recording,, 27 which is the
21. See infra Part V.
22. See Internet Symposium: Legal Potholes Along the Information
Superhighway, 16 LOY. L.A. ENT. L.J. 541, 585 (1996).
23. See CopyrightLaw and Multimedia Works: Initiatives to Change National
Laws and International Treaties to Better Accommodate Works of New
Technology, 428 PLI/PAT 69 (Jan. 1996).
24. A public performance occurs: (1) "at any place where a substantial
number of persons outside of a normal circle of a family and its social
acquaintances is gathered;" or (2) when there is a transmission or
communication of the work "to the public, by means of any device or process,
whether or not the members of the public" receive the transmission at the same
place or time as the performance. 17 U.S.C. §101 (1994).
25. Copyright in music is broken down into two distinct categories, the
"musical work" and the "sound recording." See 17 U.S.C. §102(a)(2), (7) (1996);
see also Joshua D. Levine, Dancing To A New Tune, A Digital One: The Digital
Performance Right In Sound Recordings Act Of 1995, 20 SETON HALL LEGIS. J.
624, 627 - 8 (1996).
26. The musical work (composition) is the song on a page - the tune
(musical notes) and any accompanying words. See Joshua D. Levine, supra note
25, at 627.
27. The artistic contribution to the musical composition - the artist's
personal interpretation of the written song - including the singer, musicians,
and producers of the work. Id.; see also 17 U.S.C. §101 (defining a "sound
recording" as a 'vork that results from the fixation of picture or other sounds,
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final product in phonorecord, cassette tape, or compact disc
form.28 The sound recording copyright 29 will usually be held

by the record company that employs the recording artist, or
whoever produced, financed, and otherwise controlled the
recording session. 30
Historically, the only art form that was not granted a
public performance right was sound recordings.3 While
copyright owners in "sound recordings" were entitled to
protection of the actual piece,32 the Copyright Act of 1976
specifically denied these owners the right to receive royalties
for any public performances of the sound recording.33 Under
current law, radio stations and restaurant owners are not
obligated to pay the copyright owner of a sound recording for
playing their work publicly. 34 This is the result of hard
lobbying from members of the broadcasting industry who fear
that a public performance right in sound recordings would
cause them severe financial damage.3 ' The original draft of
but not including the sounds accompanying a motion picture or other
audiovisual work.").
28. A "phonorecord" is defined as, any material objects in which sounds,
other than those accompanying a motion picture or other audiovisual work, are
fixed by any method now known or later developed, and from which the sounds
can be perceived, reproduced, or otherwise communicated, either directly or
with the aid of a machine or device. Id. at §101.
29. A copyright in the recording and in the song are treated as being
separate and distinct by statute. See T.B. Harms Co. v. JEM Records, Inc., 655
F. Supp. 1575, 1577 (D.N.J. 1987).
30. Many times the artist transfers all or part of his copyright to a
publisher. For a discussion of who acquires copyright in a sound recording
absent a clear writing, see Forward v. Thorogood, 985 F.2d 604 (1st Cir. 1993).
31. All other types of artists have enjoyed the right to control the public
performance of their work. See 17 U.S.C. §§106(4), 102(a) (1995).
32. Protection of the actual piece includes reproduction, preparation of
derivative works, and distribution of the copyrighted material. 17 U.S.C.
§§106(1)(2)(3), 114(a) (1996).
33. See 17 U.S.C. §114(a); see also Jay L. Bergman, Digital Technology Has
the Music Industry Singing the Blues: Creating a Performance Right For the
Digital Transmissions of Sound Recordings, 24 Sw. U. L. REv. 351, 358 (1995)
(citing Steve J. D'Onofro, In Support of Performance Rights in Sound
Recordings, 29 UCLA L. REv. 168, 175-76 (1981)).
34. See 139 Cong. Rec. at E1710. See also infra Part IV.
35. Radio broadcasters - who reside and do business in every electoral
district in the United States, as opposed to the Record companies and
Performers' Rights Groups, who exist in only four electoral districts (New York,
Nashville, Los Angeles, and Austin) - do not want to have to pay another royalty
payment to performers of sound recordings. See Nagarajan, supra note 6, at
723; see also Internet Symposium: Legal Potholes Along the Information
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the 1976 Copyright Act granted public performance rights to
the sound recording copyright owners, however, heavy
opposition by broadcaster's lobbying efforts blocked its
passage.36 Hence, owners of copyrights in sound recordings,
unlike owners of copyright in the underlying musical
compositions, do not have an exclusive right of performance. 7
Without a performance right, the creative efforts of the
performers, as well as those of others involved in the creation
of the sound recording, go uncompensated.38 It is difficult to
understand why the creative efforts of some individuals (the
composers and publishers) who contribute to the creation of
a "song" that is broadcast over the radio will be compensated,
while others (the performers and record companies) who
contribute to the same "song" will not be compensated."

Providing a performance right in sound recordings would
compensate
these
individuals
for
their
creative
contributions.40
II
The Threat Of Digital Technology To Musical
Performance
Over the past twenty five years, the world has undergone
vast technological changes. It is no longer necessary to
convey information in a fixed form.4 ' Interactive digital audio
technology4 2 threatens to blur the line between the
Superhighway, supra, note 22, at 583; infra Part D.II.
36. S. 1111, 94th Cong., 1st Sess. 1-4 (1975). The original draft proposed
mandatory payments for public performances that were commercially broadcast
- radio stations would have to pay a flat fee to the creators and owners of
copyright in sound recordings.
37. See 17 U.S.C. §114(a).
38. See Bergman, supra note 33, at 358. 24 SW. U. L. REV. 351, 358 (1995)
(citing Steve J. D'Onofrio, In Support of PerformanceRights in Sound Recordings,
29 UCLAL. REv. 168, 175-76 (1981)).
39. "The performer's interpretation of a musical composition plays a major
role in making that composition desirable to the listening audience." Bergman,
supra note 33, at 358 (quoting Steve J. D'Onofrio, supra note 33at 176).
40. See id. at 359.
41. Traditional media of expression include: print, film, or analog tapes or
records. See Suzan, supranote 7, at 797.
42. Digitization is the translation of information into mathematical bits.
Sound is converted into a series of is and Os [commonly known as bits], which
digital equipment then reassembles into sound, with virtually no loss in quality
from the original recording. See id.; see also 17 U.S.C. §§101, 114(j) (digital
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performance and the distribution of sound recordings. By
labeling the service provided by an interactive digital audio
system a "performance," free use of the sound recordings by
interactive digital audio systems would be permitted, and
owners of the sound recording copyright would be denied any
remuneration for what would essentially be a distribution of
their copyrighted sound recordings.43 According to the Clinton
Administration's Information Infrastructure Task Force's
Working Group on Intellectual Property Rights (the 'Working
Group"), "real-time on-demand transmission""" of sound via
the Internet "clearly constitutes exercise of the public
performance right. 4 5 If the transmission of a

recording

through the use of a computer and a modem is indeed a
performance, as opposed to a duplication,46 the rights of
sound recording copyright owners may be valueless in
cyberspace.47 In an attempted response to this threat,
Congress passed the Digital Performance Right in Sound
Recordings Act of 1995.48 This Act grants copyright holders of
sound recordings the right to receive royalties for public
performances of their works on digital subscription and
interactive services. 49
Performing musicians have been adversely affected by
recording technology ever since jukeboxes and taped
transmission embodies the transmission of a sound recording).
43. See Calamita, supra note 3, at 522.
44. Internet and on-line users are able to access existing audio for instant
playback. See David Goldberg & Robert J. Bernstein, The Information
Infrastructure,N.Y. L.J., Sept. 16, 1994, at 3.
45. Bruce A. Lehman, Intellectual Property and the National Information
Infrastructure,The Report of the Working Group On Intellectual Property Rights
211, 222 (Sep. 1995).
46. Copying of a sound recording is an infringement of the rights of the
copyright owner as set out in 17 U.S.C. §106, however, the performance of a
sound recording - save those that qualify for protection under the Digital
Performance in Sound Recordings Act of 1995 - is not a protected right under
the 1976 Copyright Act.
47. See Adam P. Segal, Dissemination Of Digitized Music On the Internet: A
Challenge to the Copyright Act, 12 SANTA CLARA COMPUTER & HIGH TECH. L. J.
97, 119 (1996); see also Calamita, supra note 3, at 547 (suggesting that a cure
to this problem would be to include commercial interactive transmission of
copyrighted sound recordings in the definition of "rental" as used in the Record
Rental Amendment of 1984, 17 U.S.C. §109(b)(1)(A), which bans the
unauthorized rental of sound recordings).
48. See P.L. 104-39, 109 Stat. 336 (1995).
49. See infra Part IV.

1999]

DIGITAL PERFORMANCE IN SOUND RECORDINGS ACT OF 1995

659

(recorded) music began to replace live band performances in
restaurants and other publicly attended places."0 With new
advances in technology, such as digital technology, 5 ' cable
operators can provide a library of available music for their
subscribers to choose on demand in the comfort of their own
homes. 2 The digitally transmitted music can then be copied
onto a compact disc,5 3 a digital tape, or onto the hard drive of
a computer, without any loss of quality.5 4 Compared to the
analog format of recording where there is a decrease in
quality as each copy is made, the process of digitization
allows infinite duplication of near perfect copies which equal
the original. A bootlegged copy of a fifth generation digital
recording is virtually indistinguishable from the master tape
stored in the vault at corporate headquarters.5
In addition to providing much higher quality and
intensity of sound, broadcast signals in digital format carried
by cable are far more resistant to interference and require
much less power than analog broadcasts.5 6 The new forms of
electronic delivery are quickly making cassettes and compact
discs things of the past.5 Through an elaborate network of
personal
and
switching stations,
super computers,
computers, the sounds of music flow freely. When one is in
search of a song, instead of flipping on the radio he can
simply turn on his computer, connect to the Internet, and
start browsing through an electronic album collection so vast
it "dwarfs even the largest Tower Records outlet., 58 The
combination of digital audio technology and networks such as
50. See Nagarajan, supranote 6, at 725.
51. See supra,note 42, for definition of digital technology.
52. Audio-on-demand service is often described as the "celestial jukebox."
See Jason S. Berman, Remarks at the World Intellectual Property Organization
Worldwide Symposium on the Impact of Digital Technology on Copyright and
Neighboring Rights (Apr. 1, 1993).
53. Compact discs are basically analog recordings transferred to a digital
format.
54. A digital recorder transforms information - sounds, images, or data into an electronic code that can be reconstructed by a digital playback machine
with no loss of quality. See O'Dowd, supra note 5, at 255.
55. Nagarajan, supra note 6, at 725.
56. See Calamita, supra note 3, at 514.
57. See Matthew Lynn, Rock 'n' Rollers Storm Up the Export Charts, SUNDAY
TIMES (London), Feb. 12, 1995.
58. See Tracy LaQuey & Jeanne C. Ryer, THE INTERNET COMPANION: A
BEGINNER'S GUIDE To GLOBAL NETWORKING 21 (1993).
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the Internet produces an environment where music can easily
be distributed to an unlimited amount of computer users." In
fact, technology is moving at such a quick pace that digital
broadcasting will soon bring Internet services to television as
well as computers "at rates 1,000 times faster than is now
common."60 This will break down the distinction between
television and computers, and consequently, grant access to
digital sound recordings for virtually every household with a
television set.61
Downloading outposts are quickly populating the Internet
and affiliated on-line networks.6 2
Distribution sites with
names such as the Internet Underground Music Archive,
Cerberus, and Relief Net can be reached on the Internet with
a few keystrokes.6 3 Many media outlets have joined forces
with the large commercial providers like America Online and
CompuServe in order to appeal to more subscribers. 4
There is little recognition, however, of copyright owners'
rights by the Internet community. The Internet community
treats all property available on the 'Net as free. 66 "Users have
been exchanging digitized music without paying songwriters
and publishers."6 7 The computer modem and digitizing
equipment allow users to capture a sound recording, save it
in the computer's memory, and then send it out over the
59. See Rex S. Heike & Heather D. Rafter, Rough Justice in Cyberspace:
Liability on the Electronic Frontier,COMPUTER L., July 1994, at 6.
60. A BreakthroughFor SharperTV, N.Y. TIMES, Nov. 28, 1996, at A28.
61. See id.
62. See Suzan, supra note 7, at 800.
63. Accessing these locations enables the user to plug into hundreds of
band home pages and other music-related sites. Suzan, supra note 7, at 80001; see also Kris Jensen, Media Talk in Print and on the Air Cyberscene: Relief
Net plugs On-line Users into Network of Aid Agencies, ATLANTA J. & CONST., Sept.

20, 1994, at 3.
64. See Suzan, supra note 7, at 802.
65. The Internet community is comprised principally of people who are not
intellectual property experts and people from countries with different
intellectual property standards than those in the United States. See Donald K.
Ghostlaw, Intellectual Property Law Meets the Internet, CONN. L. TRIB., Oct. 16,

1995, at S4.
66. See id.
67. Ken Terry, When It Comes to Monitoring Music and Regulating Rights,
New Media May Present Technological Difficulties, BILLBOARD, May 7, 1994, at
80; see also P.J. Huffstutter, Music Wants to be Free on the Cyberspace Frontier,
SAN DIEGO UNION-TRIB., May 14, 1995, at El.
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Internet. In just a few seconds, anyone with Internet access
can retrieve, store, and listen to the digitized audio file.68
Emery Simon, Executive Director of the Alliance to
Promote Software, isolates three major characteristics of the
digital information revolution which present unique
challenges to protecting the rights of copyright owners:
First, digitization offers an easy and inexpensive method
to create an unlimited number of perfect copies. Second,
digitized information can be instantaneously uploaded and
downloaded by an unlimited number of users. Third,
information in disparate media can be converted into a single
digital stream and can easily be manipulated to create a
variety of new works.6 9
The issue of compensation for copyrighted works on the
Internet has been the concern of the general music and legal
communities. 70 Due to the Internet's lack of centralized
control, copyright owners find it extremely difficult to bill and
track the use of intellectual property.7 ' Anyone can simply
download a song from a commercial site, such as
CompuServe, and then e-mail it or post the "digital audiofile"
on a bulletin board 72 for others to copy.73 Record companies
are concerned that as the technology and hardware improve,
allowing users to download entire albums in little time, they
will lose a large portion of their retail market to free
reproductions obtained over the Internet.74

68.

See Suzan, supra note 7, at 789-90.

69. Emery Simon, Speech Before the Antitrust Monopolies on Business
Rights Subcommittee of the Senate Judiciary Committee, Sept. 20, 1994, in

Federal News Services.
70. See generally Intellectual Property on the Net, INTERNET WORLD, Sept. Oct. 1993.
71. See id. at 54.
72. A bulletin board is a body of information in the form of hypertext
documents that include "hot-links" to other documents. It is a way of organizing

information on the Internet so that one can see images and hear sounds on the
screen of one's computer.

73. There is no way to ensure that a teenager who buys a new CD will not
send it to 1,000 of his closest friends. Susan Orenstein, Superhighway Security
Is Focus of Debate: More Questions Than Answers at Hearing Led by Patent
Commissioner, RECORDER (Sunnyvale), Oct. 21, 1994, at 3.
74. Kristen Lieb, On-Line Archive Offers Music, BILLBOARD, Feb. 26, 1994, at
91 (noting that users of the Internet will eventually create their own albums
quickly and effortlessly).
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Anonymity on the Internet is another distinguishing
feature which encourages the rampant infringement of
copyright owners' rights. Music can be posted anonymously
for the entire on-line community to download, while the
authorities are left with little information as to the primary
individual responsible for the infringement.75 The Internet is a
global network - an uploaded file in London can easily be
downloaded in New York once it is on the network.76 Since
cyberspace is so vast, the unauthorized transfer of
copyrighted material is often untraceable, making the
Internet an ideal replicating medium. 77 'The Internet is the
world's biggest copying machine."78 The Internet actually
requires copying to operate effectively; there are simply too
many users demanding access to the same information to
allow them to line up and wait to gain access. When one
visits a popular website, he is actually copying its contents to
his computer.79 When one forwards e-mail to a colleague, he
is copying the message and replicating the original author's
work.8"
Consequently, digital sound recording broadcasts are
attractive to record pirates.8 ' Modern day pirates use
everything from videocassette recorders to computers to make
illegal copies of songs, software, and movies.82 Cyberspace
75. Lance Rose, NETLAW: YOUR RIGHTS IN THE ONLINE WORLD 183-84 (1995).
76. See Dana Blankenhorn, Adviser Onramp Former MTV VJ Offers
Directions in Infohighway, ELECTRONIC MEDIA, Oct. 17, 1994, at 16. (describing
the Internet as a "global distribution vehicle").
77. "At the push of a button, a subscriber can post materials on the
Internet (upload) or extract materials from the Internet (download)." Richard
Roysman & Peter Brown, Liability on the Internet, N.Y. L.J., Nov. 8, 1994, at 3.
78. Vic Sussman, Policing Cyberspace, U.S. NEWS & WORLD REP., Jan. 23,
1995, at 54.
79. This note does not discuss the effects of copying databases on the
Internet. This paper only purports to deal with the performance right in sound
recordings, which unfortunately does not receive the same treatment under the
1976 Copyright Act as databases. For a discussion of the effects of the Internet
on databases, see Barry D. Weiss, Barbed Wires and Branding in Cyberspace:
The Futureof Copyright, 450 PLI/PAT 397 (July, 1996).
80. See James A. Powers, Intellectual Property in Cyberspace: The Next
Frontier,CONN. L. TRIB., Oct. 16, 1995, at S9.
81. "Piracy" is a term applied to the illegal reprinting or reproduction of
copyrighted matter. BLACK'S LAw DICTIONARY (1996).
82. Although the Copyright Act of 1976 provides criminal penalties for
piracy, see 17 U.S.C. §506 and 18 U.S.C. §§2318-2319, (1996) this note does
not address those provisions.
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has become an open marketplace for bootlegged movies and
music,
counterfeited
software,
and the tools
for
circumventing encrypted cable and satellite television
signals."3 Loss of sales due to piracy is bound to grow as highspeed networks and new technology become available to
casual personal computer users, permitting "feature-length
films, TV shows and CD length musical recordings to be
easily copied and distributed. 84 According to the
International Intellectual Property Alliance, publishers lose
sales of about $20 billion a year because of piracy."S "Federal
authorities are having as much luck eradicating bootleg
music as 86
they had eradicating bootleg liquor during
Prohibition.
A.

Proposed Solutions

To keep the Internet from becoming a total "pirate's87
playground," Cerberus (a distribution site on the Internet)
administrators have incorporated an encryption program that
will stop people from copying the tracks to another disc.88
Accordingly, the United Kingdom's Mechanical Copyright
Protection Society granted approval to Cerberus to collect
record company royalties for digital music distribution on the
Internet.89 In the United States, two University of California Santa Cruz undergraduates created a system similar to
London's Cerberus. 90 The system is called the "Internet
Underground Music Archive," otherwise known as IUMA. 9'
83. See Robert J. Hawskins, Invasion of Piracy From Internet Plunder to IllGotten Games, Buck-aneers Cash In On Digital Boom, SAN DIEGO UNION & TRIB.,
June 23, 1996, at El.
84. InternationalPanel Meets To Revise Copyright Laws, N.Y. TIMES, Dec. 2,
1996, at D4.
85. See Laurent Belsie, Who Pays for What on Tomorrow's Internet?,
CHRISTIAN SCI. MONITOR, Oct. 25, 1995, at 1.
86. Hawskins, supra note 83, at El (quoting David Schwartz, a music-law
authority).
87. See supra Part II.
88. Dale Burger, Copyright Protection System IVY Set to Roll, Co-Developed
by SOCAN, CULTECH AND DISUS, COMPUTING CAN., Mar. 29, 1995, at 16.
89. Internet Digital Jukebox Gets Green Light, SCREEN DIG., Dec. 1994, at
267.
90. See Bill Goodykoontz, Short Takes; Download Dreams; So You Wanna Be
an Internet Star?,ARiz. REPUBLIC, June 27, 1994, at C3.
91. The music database's mission is to maintain a publicly accessible, open
and fast Internet site that archives the music, artwork and text of any
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Music companies are developing technological safeguards
such as electronic tags to track and automatically bill those
who download music from the Internet. An electronic
mechanism designed to facilitate online copyright and royalty
protection, called "IVY," is under development in Canada.
Under the IVY system, a consumer can obtain material from a
retailer who has been authorized to deliver it by a distributor.
Notice of the transaction is then sent to a copyright agency
via IVY. Once the transaction is approved, the content,
whether music
or text, is decrypted and sent to the
94
consumer.

Attempting to safeguard cyberspace from "song stealing
pirates," the United States Congress passed a watered-down
version of the Digital Performance in Sound Recordings Act of
1995. 9" The new Act purports to prevent piracy on the
Internet by granting an exclusive right "to perform sound
recordings by means of a digital audio transmission, " 96 to

copyright owners of the sound recordings. The Act also
provides for certain licensing guidelines which regulate the
dissemination of "digital" sound recordings via subscription
and interactive services."7 However, the Act fails to meet its
goal because its mandates are vague and its application is
limited only to certain types of digital audio transmissions.98
Consequently, the traditional notions behind copyright law
remain severely threatened on the high seas of cyberspace.
musician, group or band that wishes their music to be internationally
distributed. Id.
92. See Briefly, USA TODAY, December 5, 1996, at 6D.
93. The IVY system includes content enrollment and management software
which can monitor and collect payments. See Burger, supranote 88.
94. The IVY system offers three options for distribution of artistic material
over the Internet:
Content providers wanting to take advantage of the infoway now can
either self-publish and expose their work to an anarchistic system from
which they may receive very little business and no payment ... or they
can sell all rights to an international media giant who will handle all
distribution... [or they can] register with copyright collectives using
IVY [which] provides a third distribution option, one that provides
access to a greater audience and ensures copyright protection...
Id. (quoting Tom Jurenka, president of Disus and one of JVYs developers).
95. See infra Part D.II.
96. 17 U.S.C. §106(6) (1996).
97. See discussion on licensing infra Parts E.I - E.III.
98. See infra Part IV.

1999]

DIGITAL PERFORMANCE IN SOUND RECORDINGS ACT OF 1995

665

III

Historical Background
Traditional copyright law attempts to protect both the
economic and the personal interests of the creative person.99
This purpose and function is implicit in Article I, § 8 of the
U.S. Constitution, which authorizes Congress "[tlo promote
the Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to
their respective Writings and Discoveries.' 00 Copyright law is
derived from this constitutional grant. The underlying policy
behind copyright law is that development of new works is
desirable and should be promoted by providing exclusive
rights to the authors of new works for a limited period of
time. The authors can sell these exclusive rights and receive
monetary reward for their work, thus promoting the progress
of science and useful arts. ' The framers of the United States
Constitution recognized that progress in the arts is so
essential to the culture
of this country that it deserves
02
exclusive protection.

The Copyright Act of 1976" subscribes to the same
policy. The Act protects "original works of authorship fixed in
any tangible medium of expression."'04 It does so by granting
the author a copyright for a limited period of time.'0 5 The
author has an exclusive right for a limited period to
reproduce the work; to publicly distribute, perform, and
display it; and to prepare derivative works from it. 0 6 The

Copyright Act's sections dealing with assignments, licenses,
and even copyright infringement, lay a legal groundwork for
99. See Dennis S. Karjala, Lessons from the Computer Software Protection
Debate in Japan,ARIZ. ST. L.J. 53, 54 (1984: 1).
100.

U.S. CONST. art. I, §8, cl. 8.

101. Jeffrey C. Selman, Copyright Protection in a Digital World: Judicial,
Legislative, Technological, and Contractual Solutions, 7 No. 7 J. PROPRIETARY
RTS. 4 (July 1995).

102. U.S. CONST. art. I, §8, cl. 8; see also Goldstein v. California, 412 U.S.
546, 555 (1972) (holding that people who devote themselves to intellectual and
artistic pursuit will be rewarded with control over the sale of their works).
103. 17 U.S.C. §§101, etseq (1996).
104. 17 U.S.C. §102.
105. Copyright in work created on or after January 1, 1978, subsists from its
creation and... endures for a term consisting of the life of the author and fifty
years after the author's death. 17 U.S.C. §302b (1996).
106. 17 U.S.C. §106, §301.
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converting a copyright into revenue." 7 An author has two
basic interests in his work, an economic interest and a
creative interest, and it is the former which statutory
copyright protects.'0 8
A. Case History

The Copyright Clause' 9 of the Constitution has been
interpreted broadly by the courts, to insure incentives for the
creation and pursuit of the arts and science."0 The precursor
to modem case law with regard to the protection of music
was White-Smith Music Co. v. Apollo Co."' In that case, the
Court held that, although a specific sound was "fixed in a
tangible medium of expression,""1 2 it could not be considered

a part of the original musical composition. "' However, while
the distinction between the composition and sound
recordings became evident, sound recordings still did not
receive copyright protection; they were deemed mere copies of
the original work, and therefore, did not deserve any
protection under copyright law."14
The courts had a difficult time deciding whether sound
recordings deserved any protection. In RCA Manufacturing Co.
v. Whitman, Judge Learned Hand refused to grant protection
to the creator of a sound record once it was bought and
107.
108.

See Selman, supra note 101, at 4.
Patterson, The Statute of Anne: Copyright Misconstrued, 3 HARV. J. ON

LEGIS. 223, 224 (1966).
109. U.S. CONST. art. 1 §8, cl. 8.
110. See Mazer v. Stein, 347 U.S. 201, 219 (1954) (holding that copyright law
is intended to encourage the production of literary and artistic works to
increase culture).
111. 209 U.S. 1 (1908). This case made the first legal distinction between
musical compositions and sound recordings.
112. The Copyright Act of 1976 allows for copyright protection only for
"works" that are "fixed in tangible medium of expression." A work will be
deemed as: fixed in a tangible medium of expression when its embodiment in a
copy or phonorecord is sufficiently permanent or stable to permit it to be
perceived, reproduced, or otherwise communicated for a period of more than
transitory duration. A work consisting of sounds that are being transmitted, is
"fixed" if a fixation of the work is being made simultaneously with its
transmission. 17 U.S.C. §101.
113. White-Smith, 209 U.S. at 17. The Court based its reasoning on the belief
that sound fixed in the recording-in this instance piano rolls-could not be
reproduced from a reading of the original musical composition.
114. See id. at 18.
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played on a radio broadcast.11 5 Then in 1955, the Second
Circuit, in Capital Records v. Mercury Records, reversed this
1940 decision.16 The court determined that New York
common law could not permit free copying of a performance
117
recorded for reproduction and sale by the copyright owner.
Thus, a right to reproduce and distribute prerecorded music
was created at common law."18
Then in Shaab v. Kleindienst,"9 a federal district court
found a constitutionally based copyright interest in sound
recordings. 2 ° The court reasoned that any technical advances
unanticipated by the Constitution's framers should not
prevent the protection of sound recordings under copyright
law.' This decision allowed for a broad interpretation of the
Constitution allowing the protection of new and unknown
technologies, where a creative work may be fixed in a tangible
medium. This decision was further reinforced in Goldstein v.
California,where the United States Supreme Court concluded
that sound recordings fall within the ambit of constitutional
protection.'2 2 As a result, copyright owners of sound
recordings began to receive recognition apart from musical
compositions, yet neither statute nor common law extended
protection for their public performance.'2 3
No precedent exists yet for defining a download in the
context of the dissemination of digitized music over the
Internet. However, in Sega Enterprises, Ltd. v. MAPHIA, 124 a
district court upheld a preliminary injunction against a
bulletin board 21 operator who allowed and encouraged its
customers to exchange unauthorized copies of plaintiffs
computer games on the bulletin board.12 Likewise, in Playboy
115. See 114 F.2d 86, 88 (2d Cir. 1940).
116. See 221 F.2d 657 (2d Cir. 1955).
117. See id. at 663.
118. See id.
119. 345 F. Supp. 589 (D.D.C. 1972).
120. See id.
121. See id. at 590.
122. See 412 U.S. 546, 562 (1973).
123. See Levine, supra note 25, at 636.
124. 857 F. Supp. 679 (N.D. Cal. 1994) (characterizing uploading and
downloading as constituting the making of copies).
125. See supra note 72.
126. "[C]opies of its games are made when such games are uploaded to the
MAPHIA bulletin board, here with the knowledge of defendant Scherman...
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Enterprises v. Frena,'27 another district court held that the
copyright owner had the exclusive right to exploit its own
copyrighted pictures, and that the unauthorized uploading of
pictures on a computer bulletin board was infringement.'2 8
The first case to specifically address on-line infringement
of musical works is Frank Music Corp. v. CompuServe Inc,129 a
class action suit on behalf of the more than 140 music
30
publisher-principals of the Harry Fox Agency, Inc.1
According to the complaint, in excess of 550 compositions
were uploaded and downloaded to and from CompuServe's
Bulletin Board by CompuServe's subscribers.'
In the
settlement agreement reached on December 19, 1995,
CompuServe agreed to pay each music publisher $500 for
each of their compositions involved in the case and $568,000
in damages to the Harry Fox Agency. 1' The specific terms of
the settlement agreement highlight the growing importance of
digital distribution as a method of distributing sound
recordings.'3 3 Hence, one would surmise that, at the very
least, the exclusive right of reproduction is violated by the
unauthorized dissemination of digitized music over the
Internet. 34 Yet it still remains unclear how courts will decide
this issue in the near future.

[Ulnauthorized copies of these games are also made when they are downloaded
to make additional copies by users, which copying is facilitated by the MAPHIA
bulletin board." MAPH/A, 857 F. Supp. at 686.
127. 839 F. Supp. 1552 (M.D. Fla. 1993).
128. See id. at 1556. This was true even though the defendant never actually
made the copies, but merely facilitated others with the access and ability to
download the pictures.
129. No. 93 Civ. 8153 (S.D.N.Y. filed Nov. 29, 1993). The plaintiff sued for
infringement based upon the uploading and downloading of music on the
defendant's network, however, this case settled out of court on December 19,
1995. 93 Civ. 8153 (Dec. 19, 1995)).
130. The Harry Fox Agency is a clearinghouse that collects mechanical
royalties on behalf of writers of musical compositions. Mechanical royalties are
payable to copyright owners when their works are reproduced mechanically on
configurations including records, tapes, and compact discs. See Donald S.
Passman, ALL You NEED TO KNOW ABOUT THE Music BUSINESS 222 (2d ed. 1994).
131. P1. Compl. at 5, Frank Music Corp. v. CompuServe Inc., No. 93 Civ.
8153 (S.D.N.Y. filed Nov. 29, 1993).
132. See Peter Brown, Strategies For Securing Rights In Multimedia and
Internet Products,430 PLI/PAT 93 (March 1996).
133. See id.
134. See Segal, supra note 47, at 114.
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Legislative History

The Copyright Act of 1909 was the precursor to modem
copyright legislation.'3 5 The 1909 Act provided only copyright
owners of "musical compositions" the right to the public
performance of their works.' 36 However, technology grew so
quickly in the ensuing years that the purpose and language
of the 1909 Act were rendered obsolete. 137 Performances by
live musicians have been replaced by sound recordings
played
on
jukeboxes,
phonorecords,
and
radio
broadcasting.' 38 In a much delayed response to these
technological changes, Congress began revising copyright law
in the 1950's.' 39 Congress finally amended the 1909 Act in
1971, and a copyright for "sound recordings" was
established.'4 ° Since the primary purpose of the Sound
Recording Act of 1971 was to prevent the rampant piracy of
tapes and records, the Act granted owners the exclusive right
to reproduce and distribute their work.' The Copyright Act of
1976142 gave copyright owners of sound recordings the
exclusive right to prepare derivative works and publicly

135. Copyright Act of 1909, ch. 320 §l(d), 35 Stat. 1075 (1909) (codified at
17 U.S.C. §§101-810 (1978)). See Rule 12.6.1 and 12.6.3; (current version,
amended, repealed).
136. Id.
137. The purpose of the original Act was to protect public performance of live
music, because this was the best way to promote the artist's work - the musical
composition. Prior to the advances made in telecommunications and radio
broadcasting, public performance would increase the demand for the artist's
sheet music, which was the chief source of revenue for songwriters during that
time. See O'Dowd, supra note 5, at 251-52 (citing Jessica Litman, Copyright
Legislation and Technological Change, 68 OR. L. REv. 275, 277 (1989)).
138. See supra Part II.
139. Changes in technology such as records, cassettes, and radio
broadcasting, became the avenues through which artists' works were being
copied and distributed for profit without the consent or knowledge of the artist.
See O'Dowd, supra note 5. See also Emio F. Zizza, Eliminating the Preferential
Treatment of ForeignWorks Under United States CopyrightLaw: PossibleImpacts
of the Copyright Reform Bill of 1993, 19 SETON HALL LEGIS. J. 681 (1995). The
need for conforming to the international copyright law also became an
important consideration for American law makers.
140. Sound Recordings Act of 1971, Pub. L. No. 92-140, 85 Stat. 391;
(codified at 17 U.S.C. §102). The impetus behind the change was the increase in
piracy due to the ease in duplicating records and tapes. See Bergman, supra
note 38, at 353.
141. See Bergman, supra note 38, at 353.
142. The Act became effective in 1978. See 17 U.S.C. §101 et seq.

HASTINGS COMM/ENT L.J.

[VOL. 21:649

distribute the "phonorecord"'143 of the work. 144 Although it was
a heavily debated issue, public performance rights were
expressly denied to copyright owners of a sound recording by
the 1976 Act. '45 However, the language of the 1976 Act
instructed the U.S. Copyright Office to examine the issue of
public performance, 46 which concluded that the denial of
public performance royalties to owners of copyright in sound
recordings was an unjustifiable practice. 47 However,
Congress refused to take any action at that time. Bills have
been introduced in Congress attempting
to solve this anomaly
4
of copyright law, but all have failed.

The development of digital audio tape recorders, which
allowed digital duplication of compact disc (CD) recordings,
caused the recording industry to lose approximately one-third
of its yearly sales to unauthorized duplication of sound
recordings. 41 The Office of Technology Assessment estimated
that one billion musical works were being copied yearly in the
U.S.' 50 This loss in profits from record sales - which is
counter to the constitutional intent of encouraging artists to
produce more music' - led to the passage of the Audio Home
Recording Act of 1992.152 Under the Act, digital audio tape
recorders and blank digital tapes are taxed to reimburse
143. See supra note 28.
144. See 17 U.S.C. §114(b).
145. 'The exclusive rights of the owner of copyright in a sound recording...
do not include any right of performance." 17 U.S.C. §114(a).
146. On January 3, 1978, the Register of Copyrights, after consulting with
representatives of owners of copyrighted materials, representatives of the
broadcasting, recording, motion picture, entertainment industries shall submit
to the Congress a report setting forth recommendations as to whether this
section should be amended to provide for performers any performance right in
such material. See 17 U.S.C. §114(d).
147. U.S. Register of Copyrights, Report On Performance Rights In Sound
Recording: Hearings Before the Subcomm. on Courts, Civil Liberties and the
Administrationof Justice of the House Comm. on the Judiciary,H.R. Doc. No. 15,
95th Cong., 2d Sess. (1978). The report constructed a scheme that would
benefit both performers and record producers, as co-authors of a sound
recording.
148. See Levine, supra note 25, at 631.
149. U.S. CONGRESS, OFFICE OF TECHNOLOGY ASSESSMENT, COPYRIGHT AND
HOME COPYING, OTA-CIT-422, TECHNOLOGY CHALLENGES THE LAw, 154 (1989).
150. See id.
151. See Karjala, supranote 99 and accompanying text.
152. Audio Home Recording Act of 1992, 106 Stat. 4237, H.R. 3204, 102nd
Cong., 1st Sess. (1992); S. 1623, 102nd Cong., 1st Sess. (1992).
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performers, producers, and publishers for losses in record
sales. 153 This legislation placed the burden of reimbursing
copyright owners on the consumers instead of the
broadcasters; since radio stations are the ones profiting from
the performances of the sound recordings, they, not the
consumer, should be the ones to bear the cost.'54 The record
industry requested that Congress create a performance right
in sound recordings because without copyright protection,
digital delivery systems could do tremendous damage to the
record industry. 55 Music publishers also argued that without
this protection, record sales will decline and distribution of
records through free home delivery will accelerate the decline
of the record industry. 5 ' The lack of a performance right,
coupled with the swift surge of available digital technology,
led to the introduction of the Digital Performance in Sound
Recordings Act of 1995.57
Congress first proposed the Digital Performance in Sound
Recordings Act in 1993,15 but the Act was rejected in its
entirety because of the intense conflict between interested
parties within the music industry. 159 Audio broadcasters
lobbied Congress against the proposed legislation because
they did not want to make any additional payments to
copyright owners of sound recordings.'6 9 They argued that a
performance royalty would harm the broadcast industry given
the low profit margin of radio stations. 6 ' They also argued
153. See id.
154. See Jonathan Franklin, Pay to Play: Enacting a Performance Right in
Sound Recordings in the Age of DigitalAudio Broadcasting, 10 U. MIAMI ENT. &
SPORTS L. REV. 83, 103 (Spring 1993).
155. See Performance Rights For Sound Recordings Urged, 5 No. 5 J.
PROPRIETARY RTS. 25 (May 1993).
156. See id.
157. See Levine, supra note 25, at 633.
158. Digital Performance Right in Sound Recordings Act of 1993 (H.R. 2576
and S. 142). The Act was brought by Rep. Howard Berman and Rep. William
Hughes in the House of Representatives, by Sen. Diane Feinstein and Sen.
Orrin Hatch in the Senate. Senator Hughes noted that the advent of digital
audio subscription services, which allow home listeners to store and download
records in digital form, threatens to displace album sales and undermine
economic incentives for performers and producers of sound recordings.
PerformanceRight Bill Introduced, 5 No. 8 J. PROPRIETARY RTS. 28 (August 1993).
159. See Calamita, supra note 3, at 524 - 529.
160. See id. at 513.
161. See id. at 514.
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that public performances of sound recordings were
advantageous to record companies in that, by providing "free
publicity 62and advertising," record sales were bound to
increase.'

In 1994, a "Green Paper" and a final "White Paper" were
written by the Working Group.'63 These position papers were
issued just before the 1993 Act was defeated. The White
Paper focused mostly on the rights of copyright owners and
proposed that minor tinkering with current law is needed to
modernize it.'64 The report recommends a series of
refinements in the copyright law to clarify the scope of
copyright protection for digitized works.' 65 One of the paper's
focal points suggests that §106 of the 1976 Copyright Act be
amended to provide a public performance right to copyright
owners in sound recordings.'66 After extensive hearings and
research in Congress, the Digital Performance Rights In
Sound Recordings Act of 1995 was passed by both the
House'67 and the Senate,'68 and signed by President Clinton
into law on November 1, 1995.169 The Act is substantially
narrower than its 1993 predecessor. 70 It has been so watered
down that it fails to accomplish an important U.S. objective of
obtaining reciprocal foreign royalties and allowing the U.S. to

162. Id.
163. Clinton Administration's Information Infrastructure Task Force's
Working Group on Intellectual Property Rights. See Howard Seigel, Digital
Transmissions and Sound Recording Performance Rights: The Latest Legal
Challenge in Emerging Technologies, Vol. 7, No. 1 N.Y. ST. B.A. (Winter 1995)
originally published in N.Y. L.J., Dec 5, 1994 special insert.
164. Segal, supranote 47, at 122.
165. See id.
166. A Preliminary Draft of the Working Group on Intellectual Property
Rights, Information Infrastructure Task Force at 120-21 (July 1994).
167. H.R. Rep. No. 1506, 104th Cong., 1st Sess. (1995). The bill was
sponsored by Representative Carlos Moorhead (R-Cal).
168. S. Rep. No. 1506, 104th Cong., 1st Sess. (1995). The bill was sponsored
by Senators Diane Feinstein and Orrin Hatch.
169. The Digital Performance Right In Sound Recordings Act of 1995, P.L.
104-139, November 1, 1995, 109 Stat. 336.
170. Among its primary distinctions, the Act excused broadcast radio from
the royalty requirement for public performance of sound recordings;
nonsubscription services are also excused, regardless of their digital nature.
The Act also ensures that the royalties payable to the copyright owners of
musical compositions shall not be diminished as a result of the new royalty. See
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participate in a proposed new multilateral treaty for sound
recordings. 17

IV
72
The 1995 Act
Of
Discussion
As enacted, the Act has no real impact on traditional
performances of sound recordings.1 73 It merely creates a right
to perform sound recordings publicly by means of a digital
audio transmission. 174 This new right only protects the public
performance 1 of
a sound recording either through a
"subscription" 75 or an "interactive"' 76 service like cable
television and pay-per-listen providers like the celestial
jukebox, respectively. 7 7 The Act has little impact on
traditional analog broadcasting or public performance of
171. See William F. Patry, Copyright and the Legislative Process: A Personal
Perspective, 14 CARDozo ARTs & ENT. L.J. 139, 146 (1996) (citing Committee of
Experts on a Possible Instrument for the Protection of the Rights of Performers
and Producers of Phonograms, First Sess. (June 28 - July 2, 1993), World
Intellectual Property Organization Doc. No. /NR/CE/I/2.); See also infra PartV.
172. The majority of the provisions became effective February 1, 1996;
sections dealing with statutory licenses (§114(e)) and licenses for subscription
transmissions that are not exempt form the Act (§114(1)), were effective
immediately upon the date of enactment.
173. See supra Part 1.
174. See 17 U.S.C. §106(6).
175. A "subscription transmission" is one that is controlled and limited to
particular recipients, and for which consideration is required. See 17 U.S.C.
§144(j)(8). The recipient does not select particular sound recordings to be
delivered to him individually. Cable and satellite television services may offer
this type of subscription service, however, the bulk of the transmissions via
these services are audiovisual works - music videos and concert footage which are not subject to the new exclusive right. See Julie Arthur Garcia, An
Analysis Of the DigitalPerformanceRight In Sound Recordings Act Of 1995, 8 No.
2 J. PROPRIETARY Rrs. 13 (February 1996).

176. An "interactive service" is one that enables a member of the public to
receive, on request, a transmission of a particular sound recording chosen by or
on behalf of the recipient. The ability of individuals to request that particular
sound recordings be performed for reception by the public at large does not
make the service interactive. If an entity offers both interactive and noninteractive services (either concurrently or at different times), the noninteractive component shall not be treated as part of an interactive service. See
17 U.S.C. §1440)(4). Services such as audio-on-demand, pay-per listen, and
"celestial jukebox" transmissions are examples of an interactive service. See
Garcia, supranote 175, at 14.
177. The Act categorizes digital public performances of sound recordings as
(1) subscription transmissions, (2) nonsubscription transmissions, and (3)
transmissions by interactive services. See S. 227, 104th Cong., 1st Sess. (1995).
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recordings in places like bars and restaurants because under
severe lobbying pressure from broadcasters, the Act excused
nonsubscription services from paying royalties to copyright
owners of sound recordings. 178
The exceptions to the Act tend to consume the rule and
make the provisions of the Act ineffectual. A major exception
to the Act is that a public performance of a sound recording
is not an infringement of the new right if it is (a) a
nonsubscription transmission like a radio or television
broadcast, (b) a retransmission of such a broadcast, or (c) if it
meets certain other specific criteria such as retransmission
mileage restrictions, or transmission to a business for use on
its premises.1 79 A "through to the listener" exemption enables
retransmitters to convey to the listener noninteractive music
programming with impunity provided that the noninteractive
music programmer has obtained a public performance license
and has authorized the retransmitter to retransmit the
programming.'8 0 The Act is nothing more than a "paper tiger."
The impetus behind the creation of the Act in its current
state was to "throw a bone" to the performer's rights agencies
in order to stifle their lobbying efforts against the
conglomerate radio station owners.""
Although the original congressional intent in enacting the
1995 law was to grant owners of copyright in sound
recordings protection in situations where the digital
transmission of the sound recording may compete with actual
sales of sound recordings in the form of records and CDs,' 82
the Act falls short of realizing this intent. The Act specifies
that a digital phonorecord delivery183 does not occur from a
real-time, noninteractive, nonsubscription transmission of a
sound recording if no reproduction of the sound recording is
178. See supra note 170 and accompanying text; see also Garcia supra note
175, at 14.
179. See 17 U.S.C. §114(d)(1).
180. See 17 U.S.C. §114(d)(1)(C)(iii). This exemption is intended to prevent a
sound recording copyright owner from collecting two license fees for one act of
transmission.
181. See supra note 35 and accompanying text.
182. SeeS. Rep. 104-128, 104th Cong., lstSess. 13-15 (1995).
183. Digital phonorecord delivery is defined as each individual delivery of a
phonorecord by digital transmission of a sound recording which results in a
specifically identifiable reproduction by or for any recipient, regardless of
whether the transmission is also a public performance. See 17 U.S.C. §115(d).
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made in order to make the sound recording audible." 4 This
leaves open the question of whether a transmission of music
on the Internet is protected if it is made by private-non
bulletin board service-individuals. Performing rights societies
and others who benefit from the new public performance
right argue that all digital transmissions of music are public
performances because computers can never transfer
information without making a transitory copy.18 5 However,
this question will remain unanswered until decided by a
court. 16

The licensing requirements are also for the most part
ineffectual. First, they do not apply to all sound recordings
equally. The Act only requires on-line services-either
subscription or interactive services-to secure a license, either
from the copyright holder or a performance rights society
licensed by the same, before rendering a public performance
of a sound recording. 187 Secondly, the statutory license
requirements for subscription services can be avoided
licenses.
altogether merely by negotiating individual
Furthermore, interactive services are not subject to the
statutory or compulsory license limitations; they must
individually negotiate licenses, with statutory restrictions on
certain exclusive agreements. Finally, only certain entities
that distribute phonorecords via digital delivery are subject to
mechanical license requirements, which are essentially
similar to the statutory licensing requirements.' 8
A.

Statutory Licensing Under The Act

In order to participate in the statutory licensing scheme,
a subscription service must meet several criteria. First, it
"performance
the
sound
recording
cannot
exceed

184. See The Digital Performance Right In Sound Recordings Act of 1995,
P.L. 104-139, November 1, 1995, 109 Stat. 336; see also Garcia, supra note
175, at 16 - 17.
185. See ASCAP, BMI Venture On-line: Performance Rights Societies Ink
Celestial Licensing Deals, Information Law Alert: A Voorhees Report (Information
Access Company), November 17, 1995; see also supra Part II.
186. See supra Part III. A.
187. S. 227, 104th Cong., 1st Sess. § 3(3) (1995).
188. See infra Parts VI. A - VI. C.
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complement" 8 9 by playing the work of a single artist
consecutively, whereby a listener can compile an album of the
artist's work simply by recording the transmission. Secondly,
a subscription service wishing to participate in the statutory
licensing scheme cannot publish an advance schedule or
make prior announcements of the titles of the upcoming
performances of sound recordings, and in most instances,
cannot cause the receiver's equipment to switch channels, in
order to circumvent
adhering to the
performance
0
complement. 19
Finally,
the
transmission
must
be
accompanied by the information encoded in that sound
recording, if any, that identifies the title, the featured artist,
and related information. 9 ' Subscription transmissions that
do not meet these criteria must negotiate individual licenses
or they may be found in violation of the Act.'9 2 This provision
acts to vitiate the protection intended by the licensing
requirements. By allowing the negotiation of individual
licenses to circumvent the provisions established by the
licensing requirements, large and powerful corporate entities
will be free to impose their will upon unsuspecting
performers, primarily copyright owners of sound recordings.
The rates and terms of the licenses required by section
114 of the Act can be set by individual negotiation, by
industry participation in voluntary negotiations initiated by
the Librarian of Congress, or, as a last resort, by a copyright
royalty arbitration panel.' 93 Should private negotiations fail to
189. A "performance complement," is defined as either (a) the transmission
during any three-hour period on a particular channel of no more than three
different sections of sound recordings from any one phonorecord, if no more
than two such selections are transmitted consecutively: or (b) four different
selections by the same recording artist or from any set or compilation of
phonorecords lawfully distributed as a unit, if no more than three such
selections are transmitted consecutively. 17 U.S.C. §1140)(7). The performance
complement is intended to prevent subscription services from playing album
sides, or entire albums, that its listeners can record. Id.
190. Such switching of the receiver's channels may violate the sound
recording performance complement. See id.
191. See 17 U.S.C. §114(d)(2)(E). This encoding is meant to assist sound
recording copyright owners in copyright management.
192. See 17 U.S.C. §114(d)(2).
193. Parties may reach private agreements on the rates and terms of a
license at any time and such agreements will be given effect over the rates and
terms determined by the Librarian of Congress or any copyright arbitration
panel. See 17 U.S.C. §1 14(0(3).
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reach agreement on rates and terms for use in licenses
between sound recording copyright owners and subscription
services, the Librarian of Congress is directed by statute to
publish in the Federal Register notice of the initiation of
voluntary negotiation proceedings to determine reasonable
terms and rates of royalty payments for each type of digital
audio transmission service currently in operation.'94 These
proceedings govern only the rates and terms for non-exempt
subscription transmissions that qualify for a statutory
license; additional proceedings will be held to govern the rates
and terms for digital phonorecord delivery. 95 If the statutory
negotiation period results in an industry-wide agreement, the
Librarian must publish a public notice, accept comments
and, in the absence of opposition, will adopt the rates and
terms embodied in the industry-wide agreement
without
96
1
panel.
arbitration
royalty
copyright
a
convening
Pursuant to statutory licensing, the copyright owner
must allocate its fees according to a statutory scheme that
seeks to remunerate all participants for their contribution to
the sound recording. 97 These provisions were primarily
intended to govern the provision of music services by cable
television companies, however, commentators have asserted
that the language of the Act applies equally to transmission of
digital audio over the Internet.'98
B.

Interactive Services Licensing"

Interactive services are not subject to statutory or
compulsory license limitations, however, the licenses have to
be negotiated individually.2 °° The Act limits a copyright
194. See 17 U.S.C. §114(0(1).
195. The purpose of the voluntary negotiation period is to create an industrywide agreement concerning royalty terms and rates. See Garcia, supra note
176, at 15.
196. See 17 U.S.C. §114(0(2).
197. Money collected from digital transmissions of a work will be split as
follows: 50% to record companies, 45% to featured artists, 2.5% to background
musicians, and 2.5% to background vocalists. See 17 U.S.C. §114(g).
198. See Garcia, supra note 175, at 14.
199. Most of the licensing revenues generated by this section will be from online musical performances. See id. at 15.
200. Under individually negotiated licenses, the participants (such as
featured and nonfeatured artists) will receive payment from the copyright owner
of the sound recording in accordance with their contracts. Id.
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owner's ability to enter into exclusive licenses with interactive
services;2"'
nonexclusive
licenses,
however,
are
not
restricted.2 2 The Act also imposes a restriction on the
duration of the license; 0 3 however, a copyright owner can
avoid the limitation on exclusive licenses by granting
exclusive rights to five different interactive services, provided
that each interactive service has rights in at least 10 percent
of the sound recordings owned by the copyright holder and
licensed to interactive services, but in no event less than 50
sound recordings.0 4 In addition, the time limitation does not
apply if the exclusive license is granted for a public
performance of merely up to 45 seconds of a sound recording,
and for the sole purpose of promotion for distribution or for
the "live" performance of the sound recording. 20 5 An
interactive service must obtain a license for any copyrighted
musical work contained in the sound recording, either from a
performing rights society20 6 or from the copyright owner of the
underlying work.20 7
A "through to the listener"2 8 exemption also applies to
retransmitters .29
Retransmitters
may
retransmit
programming of an interactive service provided that the
201. See 17 U.S.C. §114(d)(3).
202. See id. The lack of limitation on nonexclusive licenses is to encourage
broad dissemination of the copyrighted works.
203. The Act limits exclusive licenses between owners of copyright in sound
recordings that own greater than 1,000 sound recordings and interactive
services to a 12 month maximum duration. Exclusive licenses between
copyright owners of sound recordings that own 1,000 or fewer sound recordings
and interactive services are limited to a 24 month maximum duration. Upon
expiration of the exclusive license, the copyright holder may not enter into
another exclusive license for those sound recordings for a period of 13 months.
See 17 U.S.C. §1 14(d)(3)(A).
204. See 17 U.S.C. §114(d)(3)(B). This is meant to encourages copyright
owners in sound recordings to negotiate with a variety of interactive services, in
order to avoid exclusive licenses between record companies and an on-line
service for the company's entire musical catalogue.
205. Although a brief promotional transmission is exempt from the time
limitation on exclusive licenses, it is not exempt from the right set out in section
106(6) - granting exclusive rights in the case of sound recordings, "to perform
the copyrighted work publicly by means of a digital audio transmission." 17
U.S.C. §106(6).
206. ASCAP, BMI, and SESAC are some of the largest societies that represent
the rights of writers, composers, performers, artists, and producers.
207. See 17 U.S.C. §115(d)(3)(C).
208. See supra note 181 and accompanying text.
209. See 17 U.S.C. §114(d)(3)(D).
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interactive service is licensed to publicly perform the sound
recordings, the retransmission is authorized by the
interactive service, the retransmission is simultaneous with
the transmission, and the retransmission is limited to the
customer intended by the interactive service to receive the
transmission. 210
C. Mechanical Rights Licensing for Digital Phonorecord
Delivery21
Entities such as interactive services that distribute
phonorecords via digital audio transmission to the public for
private use may obtain a compulsory license 21 2 to make and
distribute copies of the work. 21 3' The transmitting entity must
obtain authorization from both the sound recording copyright
owner and the musical work owner, unless the musical work
is covered by the compulsory license, in which case it must
obtain authorization from the sound recording copyright
owner and comply with the mechanical license notice and
royalty payment scheme. 21 ' Then, if all the requirements are
met, the copyright holder in the underlying work, embodied
in a sound recording, earns a royalty for every phonorecord
distributed in accordance with the compulsory license.2 5
The mechanical licensing process is similar to the
statutory licensing process in determining rates and terms for

210. See id.This section provides an exemption for access and carriage
providers that do not offer content but merely transport a sound recording, with
the authorization of the interactive service, between the interactive service and
the intended recipient. See Garcia supra note 175, at 16.
211. See supra note 183.
212. 'The compulsory license resembles an unwritten contract which gives
the user unlimited use of the work or product in return for the promise that he
will pay a fee or royalty at some later date... [and] the holder of a copyright in a
work must grant [it] to any one who uses the work in any of the ways specified
by copyright law." Midge M. Hyman, The Socialization of Copyright: The
Increased Use of Compulsory Licenses, 4 CARDOZO ARTS & ENT. L.J. 105, 107
(1985).
213. See 17 U.S.C. §115. This section has been amended to include in the
compulsory licensing scheme entities that make phonorecords available by
means of digital audio transmission.
214. See id.
215. See 17 U.S.C. § 115(c). The Act includes digital phonorecord delivery as
a distribution of a sound recording, regardless of whether the new public
performance right is implicated.
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subscription transmission licenses.2 16 For digital phonorecord
delivery after January 1, 1998, musical work copyright
owners, record companies, digital transmission services, and
others will collectively negotiate rates and terms. 2 7 As with
the subscription transmission license negotiations, the goal of
the negotiations is industry-wide agreement as to the rates
and terms. In the absence of industry-wide agreement, the
Librarian is directed to convene a copyright arbitration
royalty panel to determine and publish a schedule of rates
and terms. 8 Similar to subscription services, individually
negotiated agreements will supersede any statutorily
negotiated rates and terms, except in the case of
"grandfathered" agreements and "controlled composition"
clauses.2 19 Similarly, as with the statutory licensing process, a
digital phonorecord delivery licensed under the compulsory
license scheme must be accompanied by the information, if
any, encoded in the sound recording by the copyright owner
that identifies the title, the featured artist, and related
information.2 2 °
V
International Arena
The United States is the world's leader in the creation of
sound recordings, yet it is one of the few countries that does
not fully recognize a right in their performance-approximately
sixty others do.2 2' In other countries, especially in Europe,
recording artists and record companies have a public
performance right; they get royalties in connection with radio
and television broadcasts just like songwriters and music
publishers.2 22 Many of those countries pay performance
216. See supra Part IV. A.
217. See 17 U.S.C. §115(c)(3)(C). Prior to January 1, 1998, digital
phonorecord delivery pursuant to the compulsory license was subject to the
same royalty as traditional distribution.
218. See 17 U.S.C. §115(c)(3)(D).
219. See 17 U.S.C. §115(c)(3)(E). In cases where an artist agrees to reduce
the mechanical royalty rate when a record company distributes the sound
recordings. See id.
220. See 17 U.S.C. §115(c)(3)(G).
221. See Copyright Protectionfor DigitalAudio Transmissions, 1995: Hearings
on S. 227 Before the Senate Comm. on the Judiciary, 104th Cong., 1st Sess.
(1995) (testimony of Jason S.Berman, March 9, 1995).
222. See Internet Symposium: Legal Potholes Along the Information
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royalties only on a reciprocal basis.223 Thus, the United States
recording industry is deprived of millions of dollars in
performance revenue annually.2 4 Moreover, the absence of
the performance right hampers United States trade
negotiations in its efforts for greater intellectual property
Clinton
protection world wide. 225 Even though the
Administration supports a full performance right, it could not
implement the right in the recent GATT and NAFTA
agreements because the United States did not recognize the
right, in direct contravention of the recommendations of
international experts.226 The United States needs to catch up
with the rest of the world and give performers their well
deserved right to royalties and protection of their work.
The WlPO 227 has been working on the development of two
international instruments (treaties) pertaining to multimedia
works. One is a Protocol to the Berne Convention 22 and the
other is a "New Instrument" that addresses the rights of
producers and performers of phonograms - sound
recordings.22 9 The Berne Protocol initiative has focused in
particular on copyright issues raised by new technologies.2 3 °
The goal is to both clarify existing protection and establish
new protection under the Berne Convention.23 ' The Berne
Superhighway, supranote 22, at 582-83.
223. Royalties are only paid to those authors in countries that also recognize
the performance right. See Copyright Protectionfor Digital Audio Transmissions,
1995: Hearingson S. 227 Before the Senate Comm. on the Judiciary,supra note
221.
224. See O'Dowd, supra note 5, at 263.
225. See CopyrightProtectionfor DigitalAudio Transmissions, 1995: Hearings
on S. 227 Before the Senate Comm. on the Judiciary, 104th Cong., 1st Sess.
(1995) (testimony of Marybeth Peters, March 9, 1995).
226. See id. (citing WIPO Worldwide Symposium on the Future of Copyright
and Neighboring Rights (1994)); see also InternationalPanel Meets To Revise
CopyrightLaws, N.Y. TIMES, Dec. 2, 1996, at Al.
227. World Intellectual Property Organization (WIPO) - an international
organization headquartered in Geneva, Switzerland - is the governing body for,
inter alia, the Berne Convention.
228. The Berne Convention for the Protection of Literary and Artistic Works
is the oldest and most widely approved international copyright treaty. It is
administered by the WIPO. See 828 U.N.T.S. 221, S. Treaty Doc. No. 99-27.
229. See June M. Besek, Copyright Law and Multimedia Works: Initiatives to
Change National Laws and InternationalTreaties to Better Accommodate Works
of New Technology, 428 PLI/PAT 69, 76 (January 1996).
230. See id.
231. Some of the issues addressed in the Berne Protocol are: copyright
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Protocol effort also embraces a "digital agenda" relevant to
both the Berne Protocol and the New Instrument. The digital
agenda is becoming an increasingly important aspect of the
effort. Issues under discussion in this context include
reproduction or distribution by digital transmission.232 The
New Instrument efforts have focused on the rights of
performers and producers of phonograms, including moral
rights of performers, economic rights of performers in fixed
performances, economic rights of phonogram producers, term
of protection, distribution rights, enforcement of rights, and
national treatment.233 On December 20, 1996, negotiators
from 160 countries reached agreement in Geneva on the most
sweeping extension of international copyright law in 25
years.234 The WIPO conference produced two new copyright
treaties, known as the WIPO Copyright Treaty and the WIPO
Performances and Phonograms Treaty. The Copyright Treaty
extends the Berne copyright convention to electronic
transmission, and the Phonograms Treaty covers the rights of
music performers and producers of digitally transmitted
sound recordings. 235 Article 15(1) of the Phonograms Treaty

contemplates that copyright owners of sound recordings have
an unfettered right of public performance; however, an
exception in Article 15(3) of the Phonogram Treaty, will spare
the United States from changing its laws to satisfy this
requirement by allowing member states to limit their
compliance with the article to certain performances onlysuch as interactive digital performances in the case of the
United States- upon notice to the WIPO. 236 It appears that

the opponents

to

a full performance

right

in sound

protection of computer programs and databases, nonvoluntary licenses for
sound recording of musical works, nonvoluntary licenses for primary
broadcasting and satellite communication., communication to the public by
satellite broadcasting, distribution, importation and rental right issues,
enforcement issues, and national treatment. See id.
232. A transmission right is a possible sui generis right for databases not
protected by copyright. See id. at 77.
233. See id. at 79.
234. See Seth Schiesel, Global Agreement Reached to Widen Law on
Copyright, N.Y. TIMES, Dec. 21, 1996, at Al.
235. See Frances Williams, Welcome for Updated Rules on Copyright
Publishersand Software Groups GreetNew Laws for DigitalAge, FINANCIAL TIMES
(London), Dec. 23, 1996, at 3.
236. See Jeffery P. Cunard, et al., WIPO Treaties Raise InternationalCopyright
Norms, N.Y. L.J., Mar. 10, 1997, at S4.
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recordings-irrespective of their digital character - in the
United States have won the lobbying war in the international
arena as well as back home.
Since the WIPO treaties are not self-executing, Congress
may need to implement legislation that comports with the
requirements of the WIPO treaties. 237 If U.S. law already
comports to the WIPO requirements, the next step is for the
Senate to ratify the* treaties. Unfortunately, lobbying
pressures in the United States may prevent the ratification of
the treaties. Opponents to the treaties say that attempts to
extend copyright protection too rigidly in cyberspace could
interfere with access to data and stifle the growth of the
Internet. 8 Other commentators have said that a failure to
ratify the treaties would be a blow to U.S. leadership in the
area of intellectual property and to global efforts to combat
copyright piracy. 239 Nonetheless, it could take years before the
constituent countries ratify the treaties; the 1971 agreements
were not ratified by Congress until the late 1980s.24°
Consequently, it will be some time until we see true
protection for the performance of sound recordings world
wide, and especially so in the United States.
VI
Conclusion
The Act has provided a limited performance right for
sound recordings. As a product of tension between interest
groups, the Act is far too narrow. Just like the Sound
Recording Act of 1971, it seeks to protect the recording
industry from a new technology, but fails to grant sound
recordings a full performance right. The fully entrenched
interest group opposition to a full performance right has
forestalled another attempt at granting performers protection
over their work.

237. See id.
238. An array of academic, scientific, consumer and technical organizations
were among the group expressing concern over a rigidly construed convention.
See Schiesel, supra note 234, at 38.
239. See Cunard, et al., supra note 238, at S4.
240. See Peter H. Lewis, 160 Nations Meet to Weigh Revision of Copyright
Law, N.Y. TIMES, Dec. 2, 1996, at Al.
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Radio stations do not want to pay more royalties for the
broadcast of recordings.24 ' The music business has always
been a business of pennies, but if you aggregate enough they
weigh a lot and they constitute spendable money.24 2 Royalties
charged per song played are minute, however, they add up to
a considerable amount of money, especially if the tune is a
"top 40" song, which will be listened to several hundred times
a day. Radio station owners have succeeded in preserving
their right to broadcast recordings without compensating the
artists or the record companies. They have been able to do
this because every congressional representative in America
has at least one and sometimes several radio station owners
in their districts, but only representatives from New York,
Nashville, Los Angeles, and Austin have record companies
and recording artists in243their districts. "It's just a matter of
count-the-vote politics."
The Act as it stands today has no bite; it's merely a paper
tiger. It grants a very limited amount of protection to
copyright owners of sound recordings. Even though the
United States is a world leader in the creation of sound
recordings, it is one of the few countries that does not fully
recognize their performance. In other countries, especially in
Europe, recording artists and record companies have a public
performance right to get royalties in connection with radio
and television broadcasts as well as songwriters and
publishers.2 44 Performers in the United States should also be
entitled to protect their product - sound recordings - in all
forms.
Nevertheless, the Act is not a total loss. Eventually the
airwave broadcasters
will be replaced with digital
transmitters of popular sound tracks. Technological
advancement in this area is moving so quickly that a digital
transmission of information is bound to become so
mainstream and cost effective that the use of "traditional"
broadcast methods will become cost prohibitive. Digital
241. See supra Part DII.
242. There are some songwriters and recording artists who send their
children to private, tuition-driven law schools on the earnings that they get
from the sale of their music. See Internet Symposium: Legal Potholes Along the
InformationSuperhighway, supra note 22, at 585.
243. Id. at 583.
244. See id. at 585.
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delivery of new music singles has been a growing trend in the
recording industry.245 One of the largest providers of
electronic distribution services to the broadcast industry is
DG Systems. It offers an array of services for quick and
reliable delivery of superior-quality advertisements, new
music singles and short-form programming to radio and
television stations.246 However, until traditional broadcasting
completely turns digital, the adoption of a sound recording
performance right is strongly urged; Congress should
implement such a right in order to protect the copyright
owners of sound recordings in the United States, and to
establish itself as being a part of the global community in the
protection of intellectual property rights.

245. See Tori Amos Teams with DG Systems for Industry's First Live Concert
Digital Delivery; Atlantic Records Leads Innovative DigitalPromotion From RAINN
Benefit Concert, BUS. WIRE 15:06:00, Jan. 23, 1997.
246. See id.

